IR35 FOR BEGINNERS
· Before IR35 was introduced, many contractors were operating as self employed individuals.  This was perceived as a significant risk by HMRC in respect of potential non-payment of tax by individuals and therefore HMRC introduced rules in that passed on any unpaid liabilities to the recruitment company that engaged the self employed person.
· Inevitably, this presented an unacceptable risk  to recruitment companies who immediately refused to contract with self employed individuals.  This had the effect of pushing contractors down the route of opening their own limited company such that any unpaid tax bills would remain with that company if not settled and crucially they would not be enforceable against the recruitment company.
· The financial benefits of running through a limited company were not lost on the contracting community which fuelled a steady growth in freelancers running through their own limited (or ‘personal service’) companies in the late 80’s and 90’s.  However, HMRC soon realised that this was resulting in the taxation generated from this group of workers being significantly less than desired and as a result IR35 was introduced.
· IR35, known as the Intermediaries Legislation, was effectively introduced to test the relationship between the individual freelancer and the end client such that the true employment status was established.
· Prior to the introduction of the legislation, an individual could avoid being taxed as an employee on payments for services and paying Class 1 NIC by providing those services through an intermediary.  The worker could take the money out of the intermediary, normally a Personal Service Company, in the form of dividends instead of salary.  As dividends are not liable to NICs, the use of a dividend remuneration strategy results in the worker paying less in NICs than either a conventional employee or a self-employed person and PAYE would not apply to the dividends. 
· The legislation ensures that, if the relationship between the worker and the client would have been one of employment had it not been for an intermediary the worker pays broadly tax and NICs on a basis which is fair in relation to what an employee of the client would pay.
· When attempting to establish IR35 status it is important for contractors to recognise that it is not only the contract between them and their recruitment company that is important.  The relationship under a notional contract between the contractor and the end client will attempt to construct a contract based upon the actual working arrangements in place.  This may be logistically difficult as you may not be able to establish your working practices before you commence your contract.
· It is clearly important to consider IR35 in advance of accepting contract work.  A contract that is deemed outside of IR35 may be considered far more lucrative by a contractor to a contract that it deemed to be inside of IR35 and may therefore have a significant bearing on which contract to accept.
· In short, the key issues that need to be considered relate to the following:
i) Right of substitution – if the personal service of an individual is required and the contractor has no unfettered 
right of substitution then the contract may fail a review under IR35 in this area.
ii) The control over how the work is to be performed will be considered in detail and if it is deemed too much control is exerted by the end client then the contract may fail an IR35 review in this area.
iii) If a mutuality of obligation exists, for example an obligation on the end client to provide ongoing work to the contractor and an obligation on the contractor to perform that work then it may be that IR35 applies.
iv) If other business factors indicate that the contractor is in business on his own account, e.g. the contractor carries business risks to remedy poor workmanship at his own cost, the contractor provides his/her own equipment and operate a proper business structure then these factors will help in indicating that the contract is outside of IR35.
· The above is not intended to provide definitive advice on what constitutes a relationship/contract being caught by IR35 as each case will be different and professional advice on each assignment should be sought in order to avoid costly mistakes.  Only those professionals with full knowledge of the law and case history will be qualified to provide advice on such issues and PSG can ensure that you are appropriately advised in this area.
